
                                                                                                                                                                     June, 2018  

 
 

AMLEGALS | Attorneys & Advisors | A Full Service Law Firm 

An ISO 9001:2015 Certified Law Firm 

 
 

 
 

1 
 
 

 
  

HOME BUYERS IN THE CLUB OF FINANCIAL CREDITORS  

Under 

IBC (AMENDMENT) ORDINANCE 2018 

 

 

 

Legal intelligence Series 

June, 2018 

 

 



                                                                                                                                                                     June, 2018  

 
 

AMLEGALS | Attorneys & Advisors | A Full Service Law Firm 

An ISO 9001:2015 Certified Law Firm 

 
 

 
 

2 
 
 

Home Buyers - An Unsolved Tragedy 

It is a known fact that home buyers have had been facing the prevailing malpractices of 

builders.  

 

The Government after having realized this aspect came up finally with Real Estate 

Regulation Act, 2016 ('RERA') to contain such issues including delay in possession and 

bringing the  transparency in entire transaction between a buyer and the builder.  

 

 

 

The Insolvency & Bankruptcy Code, 2016(IBC) which came into effect from 28th May, 

2016 whereas, the provisions on Corporate Insolvency Resolution Process under IBC 

came into effect only from 1st December, 2016. But, unfortunately it lacked any specific 

provision for home buyers. 

 

Shelter to Builders under IBC 

The IBC unfortunately provided shelter to the builders who could have initiated 

insolvency application at their own whereas the buyers had no locus standi under IBC. 

https://www.google.com/imgres?imgurl=https%3A%2F%2Fwww.aparnaconstructions.com%2Fwp-content%2Fuploads%2F2017%2F08%2FReal-Estate-Regulation-Development-Act-%25E2%2580%2593-RERA-FAQs.jpg&imgrefurl=https%3A%2F%2Fwww.aparnaconstructions.com%2Freal-estate-regulation-development-act-rera-faqs%2F&docid=kKsRLwFoTzvO1M&tbnid=1Lg_OtSkq8uV7M%3A&vet=10ahUKEwir3qmIxsnbAhVFOisKHXqVDVgQMwiKAihEMEQ..i&w=1025&h=307&bih=592&biw=1200&q=RERA&ved=0ahUKEwir3qmIxsnbAhVFOisKHXqVDVgQMwiKAihEMEQ&iact=mrc&uact=8
https://www.google.com/imgres?imgurl=https%3A%2F%2Fwww.aparnaconstructions.com%2Fwp-content%2Fuploads%2F2017%2F08%2FReal-Estate-Regulation-Development-Act-%25E2%2580%2593-RERA-FAQs.jpg&imgrefurl=https%3A%2F%2Fwww.aparnaconstructions.com%2Freal-estate-regulation-development-act-rera-faqs%2F&docid=kKsRLwFoTzvO1M&tbnid=1Lg_OtSkq8uV7M%3A&vet=10ahUKEwir3qmIxsnbAhVFOisKHXqVDVgQMwiKAihEMEQ..i&w=1025&h=307&bih=592&biw=1200&q=RERA&ved=0ahUKEwir3qmIxsnbAhVFOisKHXqVDVgQMwiKAihEMEQ&iact=mrc&uact=8
https://www.google.com/imgres?imgurl=https://www.aparnaconstructions.com/wp-content/uploads/2017/08/Real-Estate-Regulation-Development-Act-%E2%80%93-RERA-FAQs.jpg&imgrefurl=https://www.aparnaconstructions.com/real-estate-regulation-development-act-rera-faqs/&docid=kKsRLwFoTzvO1M&tbnid=1Lg_OtSkq8uV7M:&vet=10ahUKEwir3qmIxsnbAhVFOisKHXqVDVgQMwiKAihEMEQ..i&w=1025&h=307&bih=592&biw=1200&q=RERA&ved=0ahUKEwir3qmIxsnbAhVFOisKHXqVDVgQMwiKAihEMEQ&iact=mrc&uact=8
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Of late, the tragic incidences came into public 

domain when buyers of “Jaypee 

Infrastructure” and “Amrapali Group” even 

after battling for many years could not defend 

in NCLT since there was no remedy available 

for home buyers under IBC. 

The misery continued till the recent orders of 

NCLAT came as a ray of hope where the 

transaction involved some committed returns 

till the time of possession. 

 

 

 
 

Before Amendment 

In Nikhil Mehta & Sons (HUF) & Ors v. AMR Infrastructures Ltd. for the first time 

NCLAT considered the locus standi of the flat buyers under Section 7 of IBC as financial 

creditors.  

The flat buyer had an agreement with the builder whereby he was to get ‘assured 

return’ from builder on monthly basis till the delivery of actual possession of flat. The 

builder after paying it for some time stopped paying thereafter.  

NCLAT after perusal of MOU, annual return and balance sheet of the Respondent, held 

that the debtor treated Appellant as investors and borrowed amount for commercial 

purpose, treating it as a loan. Thus the amount invested by Appellants comes under the 

purview of financial debt as per section 5(8) (j) of the IBC.   

Regarding the fulfillment of the condition of the consideration for time value of money 

the bench held that the perusal of the annual return of respondent, it shows the 

‘commitments amount’ under the head ‘financial cost’.  

https://www.google.com/imgres?imgurl=https%3A%2F%2Feconomictimes.indiatimes.com%2Fimg%2F63262340%2FMaster.jpg&imgrefurl=https%3A%2F%2Feconomictimes.indiatimes.com%2Findustry%2Fservices%2Fproperty-%2F-cstruction%2Fhomebuyers-may-get-a-say-in-insolvency-proceedings-for-real-estate-companies%2Farticleshow%2F63262336.cms&docid=Wd-Hz_JV-2HWJM&tbnid=KQL-hJNSvZn4TM%3A&vet=10ahUKEwiGwu2qyMnbAhVNWX0KHQLZB3IQMwjAASgqMCo..i&w=500&h=493&bih=592&biw=1200&q=IBC%20and%20home%20buyers&ved=0ahUKEwiGwu2qyMnbAhVNWX0KHQLZB3IQMwjAASgqMCo&iact=mrc&uact=8
https://www.google.com/imgres?imgurl=https%3A%2F%2Feconomictimes.indiatimes.com%2Fimg%2F63262340%2FMaster.jpg&imgrefurl=https%3A%2F%2Feconomictimes.indiatimes.com%2Findustry%2Fservices%2Fproperty-%2F-cstruction%2Fhomebuyers-may-get-a-say-in-insolvency-proceedings-for-real-estate-companies%2Farticleshow%2F63262336.cms&docid=Wd-Hz_JV-2HWJM&tbnid=KQL-hJNSvZn4TM%3A&vet=10ahUKEwiGwu2qyMnbAhVNWX0KHQLZB3IQMwjAASgqMCo..i&w=500&h=493&bih=592&biw=1200&q=IBC%20and%20home%20buyers&ved=0ahUKEwiGwu2qyMnbAhVNWX0KHQLZB3IQMwjAASgqMCo&iact=mrc&uact=8
https://www.google.com/imgres?imgurl=https%3A%2F%2Finspiredbycharm.com%2Fwp-content%2Fuploads%2F2018%2F02%2Fbuying-a-house-with-IBC.jpg&imgrefurl=https%3A%2F%2Finspiredbycharm.com%2Fbuying-house-ibc-im-learning%2F&docid=Rate82_PK8xeWM&tbnid=_JLcYoK8SlTpGM%3A&vet=10ahUKEwiGwu2qyMnbAhVNWX0KHQLZB3IQMwjDASgrMCs..i&w=1160&h=800&bih=592&biw=1200&q=IBC%20and%20home%20buyers&ved=0ahUKEwiGwu2qyMnbAhVNWX0KHQLZB3IQMwjDASgrMCs&iact=mrc&uact=8
https://www.google.com/imgres?imgurl=https%3A%2F%2Finspiredbycharm.com%2Fwp-content%2Fuploads%2F2018%2F02%2Fbuying-a-house-with-IBC.jpg&imgrefurl=https%3A%2F%2Finspiredbycharm.com%2Fbuying-house-ibc-im-learning%2F&docid=Rate82_PK8xeWM&tbnid=_JLcYoK8SlTpGM%3A&vet=10ahUKEwiGwu2qyMnbAhVNWX0KHQLZB3IQMwjDASgrMCs..i&w=1160&h=800&bih=592&biw=1200&q=IBC%20and%20home%20buyers&ved=0ahUKEwiGwu2qyMnbAhVNWX0KHQLZB3IQMwjDASgrMCs&iact=mrc&uact=8
https://www.google.com/imgres?imgurl=https://economictimes.indiatimes.com/img/63262340/Master.jpg&imgrefurl=https://economictimes.indiatimes.com/industry/services/property-/-cstruction/homebuyers-may-get-a-say-in-insolvency-proceedings-for-real-estate-companies/articleshow/63262336.cms&docid=Wd-Hz_JV-2HWJM&tbnid=KQL-hJNSvZn4TM:&vet=10ahUKEwiGwu2qyMnbAhVNWX0KHQLZB3IQMwjAASgqMCo..i&w=500&h=493&bih=592&biw=1200&q=IBC and home buyers&ved=0ahUKEwiGwu2qyMnbAhVNWX0KHQLZB3IQMwjAASgqMCo&iact=mrc&uact=8
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The financial cost includes "Interest of loans" and other charges. Therefore, the 

'commitment charge', which includes interest on loan, shown against the head 

"Financial cost" is accepted by the Corporate Debtor in their annual return and this 

proves that the Appellant can be a financial creditor.  

In Anil Mahindroo & Anr. v. Earth Iconic Infrastructure (P) Ltd, a MOU & allotment 

letter was executed between the applicants and Respondent Company. The MOU had an 

expressed promise for return on the investment as 'commitment amount' till the actual 

possession is delivered. 

NCLAT relying upon Nikhil Mehta & Sons (HUF) & Ors. v. M/s AMR Infrastructures Ltd. 

C.P.No. (IS.B)-03(PB)/2017] decided on 23.1.2017 by this bench held that there was a 

default in “commitment amount"  

It further held that the amount paid to the builder falls under the ambit of "debt" as 

defined in Section 3(11) of the IBC. 

The Appellants in this case have also successfully proved that the money disbursed by 

them is against the consideration for the time value of money and for all purpose, they 

come within the meaning of 'Financial Creditor' as defined in Section 5(7) of the IBC. 

 

Empathy & Sympathy of IBC via Regulation 9A 

The fight of home buyers in Jaypee Infra house ultimately led IBBI to insert “Form F” 

by amending Insolvency and Bankruptcy Board of India (Fast Track Insolvency 

Resolution Process for Corporate Persons) (Amendment) Regulations, 2017. 

  

Regulation 9A accordingly provided a person to claim as a creditor, other than a 

Financial or Operational Creditor before the resolution professional. 
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Though the aforesaid amendment was a welcome step but unfortunately could not 

eradicate the long existing problems of the home buyers. 

 

Amendment w.e.f. 6th June, 2018 

With the given background and evolution of various developments for home buyers, an 

‘Explanation’ has been added to Section 5(8)(f) as under; 

“An amount raised from an allottee under a real estate project shall be deemed to be an 

amount having the commercial effect of a borrowing.” 

 

Conclusion 

The explanation under Section 5(8)(f) will give rocket arm 

to the home buyers subject to the following acid test: 

a. amount paid by the buyer to the builder 

b. buyer is an allotee under an allotment letter& 

c. linkage test with a real estate project 

The onus will lie upon the home buyers and hence once, the 

above is proved by the home buyer, they will be treated as 

Financial Creditor under IBC. 

https://www.google.com/imgres?imgurl=http%3A%2F%2Fodonovanmahoncowen.ie%2Fwp-content%2Fuploads%2F2015%2F05%2Finsolvency-e1444053972818.jpg&imgrefurl=http%3A%2F%2Fodonovanmahoncowen.ie%2Fpractice-areas%2Ffinance-insolvency%2F&docid=Z16Q135BQv_KNM&tbnid=7im1p9BBo88pAM%3A&vet=12ahUKEwifgszsy8nbAhURSX0KHZz6DoM4ZBAzKBMwE3oECAEQOg..i&w=940&h=277&bih=592&biw=1200&q=insolvency&ved=2ahUKEwifgszsy8nbAhURSX0KHZz6DoM4ZBAzKBMwE3oECAEQOg&iact=mrc&uact=8
https://www.google.com/imgres?imgurl=http%3A%2F%2Fodonovanmahoncowen.ie%2Fwp-content%2Fuploads%2F2015%2F05%2Finsolvency-e1444053972818.jpg&imgrefurl=http%3A%2F%2Fodonovanmahoncowen.ie%2Fpractice-areas%2Ffinance-insolvency%2F&docid=Z16Q135BQv_KNM&tbnid=7im1p9BBo88pAM%3A&vet=12ahUKEwifgszsy8nbAhURSX0KHZz6DoM4ZBAzKBMwE3oECAEQOg..i&w=940&h=277&bih=592&biw=1200&q=insolvency&ved=2ahUKEwifgszsy8nbAhURSX0KHZz6DoM4ZBAzKBMwE3oECAEQOg&iact=mrc&uact=8
https://www.google.com/imgres?imgurl=http%3A%2F%2Fodonovanmahoncowen.ie%2Fwp-content%2Fuploads%2F2015%2F05%2Finsolvency-e1444053972818.jpg&imgrefurl=http%3A%2F%2Fodonovanmahoncowen.ie%2Fpractice-areas%2Ffinance-insolvency%2F&docid=Z16Q135BQv_KNM&tbnid=7im1p9BBo88pAM%3A&vet=12ahUKEwifgszsy8nbAhURSX0KHZz6DoM4ZBAzKBMwE3oECAEQOg..i&w=940&h=277&bih=592&biw=1200&q=insolvency&ved=2ahUKEwifgszsy8nbAhURSX0KHZz6DoM4ZBAzKBMwE3oECAEQOg&iact=mrc&uact=8
https://www.google.com/imgres?imgurl=http%3A%2F%2Fodonovanmahoncowen.ie%2Fwp-content%2Fuploads%2F2015%2F05%2Finsolvency-e1444053972818.jpg&imgrefurl=http%3A%2F%2Fodonovanmahoncowen.ie%2Fpractice-areas%2Ffinance-insolvency%2F&docid=Z16Q135BQv_KNM&tbnid=7im1p9BBo88pAM%3A&vet=12ahUKEwifgszsy8nbAhURSX0KHZz6DoM4ZBAzKBMwE3oECAEQOg..i&w=940&h=277&bih=592&biw=1200&q=insolvency&ved=2ahUKEwifgszsy8nbAhURSX0KHZz6DoM4ZBAzKBMwE3oECAEQOg&iact=mrc&uact=8
https://www.google.com/imgres?imgurl=https%3A%2F%2Flaw.smu.edu.sg%2Fsites%2Flaw.smu.edu.sg%2Ffiles%2F%255Bcurrent-domain%253Amachine_name%255D%2Fmasthead%2FContinuing-Legal-Education_v1_5.jpg&imgrefurl=https%3A%2F%2Flaw.smu.edu.sg%2Fnewsletter%2F128381&docid=FO3omMV_Q9t70M&tbnid=Zz3sI0Ams5R5rM%3A&vet=12ahUKEwifgszsy8nbAhURSX0KHZz6DoM4ZBAzKBQwFHoECAEQPQ..i&w=600&h=200&bih=592&biw=1200&q=insolvency&ved=2ahUKEwifgszsy8nbAhURSX0KHZz6DoM4ZBAzKBQwFHoECAEQPQ&iact=mrc&uact=8
https://www.google.com/imgres?imgurl=https%3A%2F%2Flaw.smu.edu.sg%2Fsites%2Flaw.smu.edu.sg%2Ffiles%2F%255Bcurrent-domain%253Amachine_name%255D%2Fmasthead%2FContinuing-Legal-Education_v1_5.jpg&imgrefurl=https%3A%2F%2Flaw.smu.edu.sg%2Fnewsletter%2F128381&docid=FO3omMV_Q9t70M&tbnid=Zz3sI0Ams5R5rM%3A&vet=12ahUKEwifgszsy8nbAhURSX0KHZz6DoM4ZBAzKBQwFHoECAEQPQ..i&w=600&h=200&bih=592&biw=1200&q=insolvency&ved=2ahUKEwifgszsy8nbAhURSX0KHZz6DoM4ZBAzKBQwFHoECAEQPQ&iact=mrc&uact=8
https://www.google.com/imgres?imgurl=http://odonovanmahoncowen.ie/wp-content/uploads/2015/05/insolvency-e1444053972818.jpg&imgrefurl=http://odonovanmahoncowen.ie/practice-areas/finance-insolvency/&docid=Z16Q135BQv_KNM&tbnid=7im1p9BBo88pAM:&vet=12ahUKEwifgszsy8nbAhURSX0KHZz6DoM4ZBAzKBMwE3oECAEQOg..i&w=940&h=277&bih=592&biw=1200&q=insolvency&ved=2ahUKEwifgszsy8nbAhURSX0KHZz6DoM4ZBAzKBMwE3oECAEQOg&iact=mrc&uact=8
https://www.google.com/imgres?imgurl=https://images.financialexpress.com/2018/03/chart-6.jpg&imgrefurl=https://www.financialexpress.com/industry/changes-to-ibc-homebuyers-to-get-financial-creditor-tag/1106936/&docid=ZcSKAXFGauT1ZM&tbnid=lX0BD14EKerinM:&vet=12ahUKEwilvbP5yMnbAhVaWH0KHZ4HAhY4ZBAzKBYwFnoECAEQRA..i&w=194&h=267&bih=592&biw=1200&q=IBC and home buyers&ved=2ahUKEwilvbP5yMnbAhVaWH0KHZ4HAhY4ZBAzKBYwFnoECAEQRA&iact=mrc&uact=8
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They can initiate the CIR Process against the Corporate Debtor under Section 7 of the 

IBC just like the other financial creditors. 

 

They will also get due representation in the COC meetingsas they will be an integral part 

of the decision-making process with a voting right. 

This amendment comes as a relief to thousands of homebuyers all over the country as 

they would now have a clear right to move to the NCLT to safeguard their rights and 

initiate insolvency against the defaulting builders. 

Aboveall, it will be an expeditious remedy available to the home buyers fianaly under IBC. 

The content is purely an academic analysis under “Legal intelligence series” and does 

not result into any advice to any person, including any client in any manner.  

 

 

 

© Copyright AMLEGALS. 

Disclaimer: The information contained in this document is intended for informational 

purposes only and does not constitute legal opinion, advice or any advertisement. This 

document is not intended to address the circumstances of any particular individual or 

corporate body. Readers should not act on the information provided herein without 

appropriate professional advice after a thorough examination of the facts and 

circumstances of a particular situation. There can be no assurance that the judicial/quasi-

judicial authorities may not take a position contrary to the views mentioned herein. 

https://www.google.com/imgres?imgurl=https%3A%2F%2Fimages.financialexpress.com%2F2018%2F03%2Fchart-6.jpg&imgrefurl=https%3A%2F%2Fwww.financialexpress.com%2Findustry%2Fchanges-to-ibc-homebuyers-to-get-financial-creditor-tag%2F1106936%2F&docid=ZcSKAXFGauT1ZM&tbnid=lX0BD14EKerinM%3A&vet=12ahUKEwilvbP5yMnbAhVaWH0KHZ4HAhY4ZBAzKBYwFnoECAEQRA..i&w=194&h=267&bih=592&biw=1200&q=IBC%20and%20home%20buyers&ved=2ahUKEwilvbP5yMnbAhVaWH0KHZ4HAhY4ZBAzKBYwFnoECAEQRA&iact=mrc&uact=8
https://www.google.com/imgres?imgurl=https%3A%2F%2Fimages.financialexpress.com%2F2018%2F03%2Fchart-6.jpg&imgrefurl=https%3A%2F%2Fwww.financialexpress.com%2Findustry%2Fchanges-to-ibc-homebuyers-to-get-financial-creditor-tag%2F1106936%2F&docid=ZcSKAXFGauT1ZM&tbnid=lX0BD14EKerinM%3A&vet=12ahUKEwilvbP5yMnbAhVaWH0KHZ4HAhY4ZBAzKBYwFnoECAEQRA..i&w=194&h=267&bih=592&biw=1200&q=IBC%20and%20home%20buyers&ved=2ahUKEwilvbP5yMnbAhVaWH0KHZ4HAhY4ZBAzKBYwFnoECAEQRA&iact=mrc&uact=8
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